IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION NO 596 OF 2024

DISTRICT : THANE

Maheendra Nath Nerlekar
Sr. Inspector of Police, Thane,
Control Room, Thane.

R/o: Harjma C.H.S, 2rd floor,

~— e e N

Sector-III, Panvel. ...Applicant

Versus

1. The Government of Maharashtra
Through Addl. Chief Secretary,
Home Department, Mantralaya,
Mumbai 400 032.

2. The Director General of Police,
Having office at Old Council Hall,
Colaba, Mumbai 400 001.

3. The Govt. of Maharashtra,
Through the Principal Secretary,
(Services), G.A.D,

Mantralaya, Mumbai 400 032.

D N e —

...Respondents

Shri M.D Lonkar, learned advocate for the Applicant.

Ms Swati Manchekar, learned Chief Presenting Officer for the
Respondents.

CORAM : Justice Mridula Bhatkar (Chairperson)
Shri Debashish Chakrabarty (Member) (A)
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DATE : 20.08.2024

JUDGMENT

1. The Applicant prays to hold and declare that denial of
promotion to the cadre of Deputy Superintendent of
Police/Assistant Commissioner of Police is unconstitutional, illegal
and bad in law and appropriate directions be given to the
Respondents to open the Sealed Cover and grant him all

consequential service benefits including promotion.

2. Learned Counsel for the Applicant has submitted that the
Applicant is facing prosecution in C.R No. 56/2014 for the offences
punishable under Section 7, 13(1)(d), 13(2) of the Prevention of
Corruption Act read with Section 384, 166, 201, 506 and 34 of
IPC. The Special Case No. 3/2017 is still pending before the
Special Judge, Greater Mumbai.

3. Learned Counsel submitted that the Departmental Enquiry
which was initiated against the Applicant earlier was dropped by
the Respondents and by Order dated 25.3.2022, and the
Suspension Period from 6.8.2014 to 18.7.2017 was also

regularized and treated as duty period for all purposes.

4. Learned Counsel has submitted that the Applicant became
due for promotion and entered into the zone of consideration in the
D.P.C meeting for the year 2020-21, which was held on 3.8.2021
and on account of pendency of the Criminal Case against him, his
case was kept in Sealed Cover in view of the provisions of G.R
dated 15.12.2017, which is based on the ratio laid down by the
Hon’ble Supreme Court in Union of India & Ors Vs. K.V
Jankiraman & Ors, AIR 1991 SC 2010.
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S. Learned Counsel further submitted that thereafter by
circulation DPC meeting for the year 2021-22, Part-I was
conducted in May 2022 and Part-II was conducted on 19.8.2022.
The case of Applicant was again kept in Sealed Cover and it was to
be opened only after two years after the date of the meeting of

D.P.C, when his case was kept in Sealed Cover.

6. Learned Counsel emphasized that the case of the Applicant
was thus required to be reviewed after two years from the date
when his case was first kept in Sealed Cover on 3.8.2021. So the
case of the Applicant for promotion to the post of Deputy
Superintendent of Police/Assistant Commissioner of Police was
required to be considered after 3.8.2023. Learned counsel for the
Applicant has pointed out and relied on Clauses 9, 10 and 11 of
the G.R dated 15.12.2017.

7. Learned Counsel has further submitted that the
Respondents did not act immediately and efficiently when the

Applicant’s case was due for review on 3.8.2023.

8. Learned Counsel has further submitted that as per Clause 9
of the said G.R, the Respondent, i.e., the Competent Authority is
required to consider the points mentioned at Sub Clause (a) to (g)

of Clause 9.

0. Learned C.P.O while opposing the Original Application has
submitted that after the D.P.C meeting held in May, 2022, the case
of the Applicant was reviewed by the Competent Authority only in
June, 2024 and the Competent Authority took conscious decision
not to promote the Applicant for the reason that hardly less than

One Year time was available to the Applicant till his retirement due
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on 31.8.2024, and therefore, his case falls under Sub-Clause (g) of
Clause 9 of the G.R dated 15.12.2017.

10. Learned C.P.O further submitted that Sub-Clause (g) of
Clause 9 of the G.R dated 15.12.2017 place bar to consider the
case of those Government Servants or who are otherwise eligible
for promotion, but they have less than one year to retire after

getting promotion.

11. Learned C.P.O placed on record copy of the ‘Note’ dated
24.6.2024 of Respondents submitted to the Competent Authority
for reviewing the case of the Applicant in June, 2024 and showing
why and how the Competent Authority has refused or denied

promotion to the Applicant.

12. The crucial point in this Original Application is that the
Applicant is going to retire on superannuation on 31.8.2024 and
therefore, the learned counsel for the Applicant has prayed for its
expeditious hearing. Admittedly, the case of the Applicant was
ready for review on 3.8.2023 as per Clause 9 of G.R dated
15.12.2017. The Applicant is due for retirement on
superannuation on 31.8.2024 and therefore when his case was
due for review on 3.8.2023, there were nearly more than 3 weeks
available to the Respondents to expeditiously consider the case of
the Applicant for promotion by precluding Clause (g) and deciding
on merit as per other Sub Clauses (a) to (f) which all relate to the
nature and status of Criminal Case and Departmental Enquiry. In
such cases, where there is a Criminal Case pending against any
Government Servant for a long time and ultimately that result in
acquittal, then the concerned Government Servant suffers
irreparable loss and therefore in the landmark judgment in the

case of K.V Jankiraman (supra), the Hon’ble Supreme Court has
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given certain guidelines. The Government of Maharashtra has
rightly by adopted the same by issuing G.R dated 15.12.2017. In
case of such Government Servants who are due for promotion the
discretion is given to the Competent Authority under Clause 9 to
consider the points mentioned in Sub Clauses (a) to (g) of the said
G.R dated 15.12.2017. The Competent Authority had to
expeditiously consider the case of the Applicant by applying the
yardsticks of Sub-Clause (a) to (g) of Clause 9 of the said G.R dated
15.12.2017 and take conscious decision whether the Applicant is
entitled to get ‘ad hoc’ promotion to cadre of Deputy

Superintendent of Police/Assistant Commissioner of Police.

13. We reproduce Clause 9, 10 and 11 of the G.R dated
15.12.2017.

«) fqurita ugEdt Ifrdenr go dowten RAGURE aF I8 Fearare!
HeRee Udled ey daced SiffeRl; wHara, RRayinaywas /
T SrRiae! gexon Sifqy Fofa e ey, oRm udhRult fgadt
TSR WadeaR dtha  f¥eRl/edararar aed uedl  JuameEd

3) Gefdaifased Rraynfawas /= srfagt S e ydfad
RELZIETNER N

§) QARG T,

®) TEATE! UG SHfedTeT [ SRd &,

8) Rravnfawas /marerdi= wrdarel aivary deehd et / HHart
SEIEER 38 P12

3) Taftrd SR/ FHaraN dedf el f[GeHaR, TaIadied UGIaR &1

FATge, Geltd UHRT /HHararan Rraynfawas / aredE eriar

2T UHRUNaR YR gIuare Yadt 318 @12 fohar Tadid SRt/ Hiart ual

AT UGTaT RIS GSUANT HRUATH adl 318 H1?

) AT HridTe! araddt TafRudl / sfrrmeaads fadl el uR gsa
BICICGEIRE RN RS R Gl

) FaTAg § Y R $R{d dR Uarad! 7 quaredT SIS Jar-gai
FHraradt foarmd 8ot ([dqdf ueradt foeary avy aa-9ft U Seares JarHgxi
R FABUIR Jar-geh Ia-TaT SaTeT Y U BIUIR SRiedTe Jar-gay U Iy
Rrcad e ded UaiAd STard 343 T AIHRIdT & JTd U0 A< 31)

20) ThTa FRRAVAIfavTes wrdargld 7Te 31, § 31 & a1 fRfRTeaam Terdia st
g HHARY o SR, 3= RRAWTawas gaond St gate fUeRT s&d
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T ded UeTwd! SUa Sl e Uit 3 ard UIfiepTRY 31T UM SRk
HHIIAT Sedide! ol Suary gam iieRT 3.

22) faumita e ftrdten ufden SeaHaR aF auf Rravnfavas /~mrad=
Prfarere sifad Fofare siftm Tefird e /srarumg dedf ueiHdt 3ot 3ma
TP 3Tg, 3 T&H WG Ad e HigiRag Ulide I9suard dq -4, faur
g vt afirdih do Siarga Gefid AfIeRT / HHe=aT g/ SfumdT Jer
J qUTTdY. YT T Ul dUIeHaR Jeehd SifeRY/HHaR) ugidare! um
BT, T {8 Afg=arardt farar faurfia Seeht/mradi| srfare! sifaw eika
OH! F SATER BIed ddedl HIaayiara! @retd srcten sefiRigH Fage ded u
ST SUATd AT, Wreltd 31¢t @ il dgd UG SeRTHe JEsqul qHg BT
Ald:-

i ) Rrayiowas /amarerdi= sridreren Sifde e St dadf et dbaes
Gl 3 9 A1 e UGl Maffayura @ Y HIde! a1 SHiBRY
JHHET iR Al

i) 1 dedf Terad! "Jeid SCRIudd SR, T9d vl doo! faaa ded gt
€ Ho Yoo UgTar UGIa-d HRUgTdl gadh Y- IRGH Sdid 315,

We also reproduce the observations of the ‘D.P.C’ held from 2020-

21 to 2023-24 in respect of the cases of Applicant as under:-

2020-21 03.082021 | "&qq=d] Hlglvaq Yipicla | A. Aes 1l FoidR drdfdes
2021-22, | By " GlFgT=T TIgIRaq RIENERD] Eﬂ?i‘d%_ faum,
PART-1 | Circulation o elel(ed goHTs AT TRAUE/RYY
(May, YPTER Hfased HfafFam e
2022) T HAH 1,23(3) (3) TE Q3R) T
2021-22, | 19.08.2022 " GlFgT=T TIgIRaa YR 48 faud &ad 3¢y,
PART-2 i %EE, 02, UoE, 3 &&I%ﬁ T
Review of | 21.02.2023 ferza Q'W PXUHIC "’W” Sl
Sealed 3.35 i ﬁq"r&g
cover 5 5-352 Iaélq
ea;/es in ey, ﬂ@%ﬁﬁ%?o 2.3}
Select 22 dmﬂiqmqalz X PRl
List 2020- : fagy - e
21 %.03/30%0 mﬁg 3R,
Il Srgerd, Has afel e
202223, | By R eRTE | o Suobete s A
PART-1 | Circulation TIFeTT &naa'éa“ &n%‘l:"@“ AL
(June, - : Wﬁ Wﬂ s]wail
2023) S LY
2023-24 | 31.05.2024 " GITTT TIERT G &”1_3 2 s
gIBicI ' '

15.  After going through the Note dated 24.6.2024 of Respondents with

regard to the reviewing the case of the Applicant for promotion, it
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appears that the Competent Authority found that the case of the
Applicant cannot be considered only for one reason, i.e., Clause 9(g) of
the G.R dated 15.12.2017, that less than One Year period is left over for
the retirement of the Applicant if at all Applicant is given promotion to
the post of Deputy Superintendent of Police/Assistant
Commissioner of Police. Thus, we understand that while taking
conscious decision on 24.6.2024, the Competent Authority has
found that Sub Clause (a) to (f) are not applicable in the case of the
Applicant otherwise the Competent Authority would have definitely
quoted the reasoning as the G.R dated 15.12.2017 is explicitly
clear. If other grounds in Sub Clauses (a) to (f) would have been
mentioned in this Note dated 24.6.2024 which was approved by
the Competent Authority on 24.6.2024 for denying ‘ad hoc’
promotion to the Applicant, then we would have considered the
case of the Applicant in a different manner. However, as the only
ground considered is Sub Clause 9(g) of the G.R dated 15.12.2017,
we are of the opinion that when the case of the Applicant was due
for expeditious review, on 3.8.2023, and sufficient time of more
than three weeks was then available to the Competent Authority to
take comprehensive review based on Sub Clauses (a) to (f) w2hich
all relate to the nature and status of Criminal Case and
Departmental Enquiry, the Competent Authority ought to have
considered the case of the Applicant at that time only. There is
unexplainable delay on the part of the Respondents. No specific
reason is given as to why the case of Applicant was not considered
expeditiously for promotion to the cadre of Deputy Superintendent
of Police/Assistant Commissioner of Police during the period
3.8.2023 to 31.8.2023. We find that this omission is completely
arbitrary and lethargic on part of Respondents. Therefore, we are
of the view that as the Competent Authority has already reviewed
and made up the mind under the said Sub Clause (g) of G.R dated
15.12.2017, it is not tenable in view of the unexplained delay

caused by the Respondents. Further, in view of the limited time
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available to the Applicant as he is retiring on 31.8.2024, we pass

the following order.

ORDER

8. We allow the Original Application with following directions:-

(@) The Respondents are directed to conduct the D.P.C meeting
as per Clause 11 of the G.R dated 15.12.2017 and consider the
case of the Applicant for promotion to the post of Deputy
Superintendent of Police/Assistant Commissioner of Police on or

before 26.8.2024.

(b) If the applicant is found eligible, then necessary promotion
orders of Applicant to the post of Deputy Superintendent of
Police/Assistant Commissioner of Police be issued on or before

28.8.2024.

Sd/- Sd/-
(Debashish Chakrabarty) (Mridula Bhatkar, J.)
Member (A) Chairperson

Place : Mumbai
Date : 20.08.2024
Dictation taken by : A.K. Nair.
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